The Ombudsman

Nikola Stachova

Bachelor Thesis i Tomas Bata University in Zlin
2010 Faculty of Humanities




Univerzita Tomase Bati ve Zliné
Fakulta humanitnich studii

Ustav anglistiky a amerikanistiky
akademicky rok: 2009/2010

ZADANIi BAKALARSKE PRACE

(PROJEKTU, UMELECKEHO DILA, UMELECKEHO VYKONU)

Jméno a piijmeni: Nikola STACHOVA
Studijni program: B 7310 Filologie

Studijni obor: Anglicky jazyk pro manaZerskou praxi
Téma prace: Veiejny ochrance prav
Zasady pro vypracovani:

Teoreticka éast:

Vyvoj systémii vefejné spravy po roce 1989.

Ustavni poradek Ceské republiky

Lidska prava

Vefejny ochrance prav

Zakon o VOP

Prakticka €ast:

Analyza &innosti Gfadu ombudsmana od jeho zaloZeni
Ochrana osob omezenych na svobodé

Rovné zachazeni a ochrana pfed diskriminaci



Rozsah prace:
Rozsah pfiloh:
Forma zpracovani bakalafské prace:  tisténal/elektronicka

Seznam odborné literatury:

HANUS, J. Lidska prava, narok na obecnou platnost a kulturni diferenciace. Brno:
Centrum pro studium demokracie a kultury, 2001. ISBN 80-85959-86-0.

HOUBOVA, D. Vefejny ochrance prav v systému pravnich zaruk zakonnosti v Ceské
republice. Bratislava: Zbornik z medzinarodnej konferencie 15.4.2004.

SABATOVA, A. Ombudsman a lidska prava. Brno: Ales Cenék, 2008. ISBN
978-80-7239-229-2.

THE MINISTRY OF THE INTERIOR OF THE CZECH REPUBLIC. Public administration in the
Czech Republic. Praha: Tiskarna ministerstva vnitra, 2005. ISBN 80-239-3458-9.

Vedouci bakalafské prace: Ing. Jifi Machaéek
Ustav regionalniho rozvoje, vefejné spravy a prava

Datum zadani bakalafské prace: 7. ledna 2010
Termin odevzdéni bakalafské prace: 7. kvétna 2010

Ve Zliné dne 7. ledna 2010

)

Fo o
/7 /»/e;_?/ LS. T D
Y/ ' =~y
prof. PhDr. Vlastimil Svec, CSc. doc. Ing. Aneika/Lengélové, Ph.D.

dékan vedouci katedry



PROHLASENI AUTORA BAKALARSKE PRACE

Beru na v&domi, Ze

® odevzdanim bakalarské prace souhlasim se zvefejnénim své prace podle zakona &.
111/1998 Sb. o vysokych $kolach a o zméng a doplnéni dalsich zakont (zékon o
vysokych Skolach), ve znéni pozdéjsich pravnich pfedpisi, bez ohledu na vysledek
obhajoby 7

* beru na védomi, Ze bakalaiskd price bude uloZena v elektronické podobg
V univerzitnim informa&nim systému dostupna k nahlédnuti;

® namoji bakalaiskou préci se plné vztahuje zakon &. 121/2000 Sb. o pravu autorském,
0 pravech souvisejicich s pravem autorskym a o zméng nékterych zakoni (autorsky
zékon) ve znéni pozd&jsich pravnich predpist, zejm. § 35 odst. 3 7,

¢ podle § 60 ¥ odst. 1 autorského zékona ma UTB ve Zlin¢ pravo na uzavieni licenéni
smlouvy o uZiti §kolniho dila v rozsahu § 12 odst. 4 autorského zakona;

e podle § 607 odst. 2 a 3 mohu wit své dilo — bakaléfskou préci - nebo poskytnout
licenci k jejimu vyuZiti jen s predchozim pisemnym souhlasem Univerzity Tomése
Bati ve Zling, ktera je opravnéna v takovém pfipad€ ode mne poZzadovat pfimé&feny
pfispévek na thradu nakladd, které byly Univerzitou Tomése Bati ve Zlin& na
vytvofeni dila vynaloZeny (aZ do jejich skute¢né vyse);

e pokud bylo k vypracovani bakaldiské prace vyuZito softwaru poskytnutého
Univerzitou Tomase Bati ve Zling nebo Jjinymi subjekty pouze ke studijnim a
vyzkumnym G&elim (tj. k nekomerénimu vyuZiti), nelze vysledky bakald¥ské prace
vyuzit ke komerénim tG&eltm.

Prohlasuji, Ze
e clektronicka a ti§ténd verze bakalatské prace jsou totozné;
® na bakalaiské praci jsem pracoval samostatné a pouzitou literaturu jsem citoval.
V ptipad€ publikace vysledkt budu uveden jako spoluautor.

Ve Zling

1) zdkon ¢ TT17T998 56, o vysokych Skoldch a o zméné a doplnéni dalsich zakon (zikon o vysokych Skoldch), ve znénl pozdejsich pravnich
predpisi, § 47b Zverejtiovini zdvérecnych praci:

(1) Vysokd skola nevydélecne zverejiuge disertacni, diplomové, bakaldrské a rigordzni prdce, u kterych probéhla obhajoba, véetné posudiai
oponentii a vysledku obhajoby prostrednictvim databdze kvalifikacnich praci, kterou spravuje. Zpuisob zveFejnéni stanovi vnitini predpis

vysoké skoly.




(2) Diserta’ni, diplomové, bakal&ké a rigor6zni prace odevzdané ucliere k obhajob musi byt téZ nejmémeét pracovnich dn
pred konanim obhajoby zwgnény k nahlizeni vejnosti v mist uréeném vnitnim pedpisem vysoké Skoly nebo neni-li takeoo,

v mist pracovist vysoké skoly, kde se méa konat obhajoba prace.\Ksizuize ze zvejnené prace pfizovat na své naklady vypisy,
opisy hebo rozmnoZeniny.

(3) Plati, Ze odevzdanim prace autor souhlasi s&pg¥nim své prace podle tohoto zédkona, bez ohledu sladsgk obhajoby.

2) zékon¢. 121/2000 Sh. o pravu autorském, o pravech sojinicle s pravem autorskym a o am nekterych zakoi (autorsky
zakon) ve zini pozdjSich pravnich pedpisi, § 35 odst. 3:

(3) Do prava autorského také nezasahuje Skola B&btskéci vzdblavaci zaizeni, uzije-li nikoli za delem Fimého nebo neéfmého
hospodé#ského nebo obchodniho préspu k vyuce nebo k vlastni pette dilo vytvaené zakem nebo studentem ke &plskolnich

nebo studijnich povinnosti vyplyvajicich z jehovpi&o vztahu ke Skole nebo Skolskémuzdlavaciho zéizeni (Skolni dilo).

3) zékon¢. 121/2000 Sh. o pravu autorském, o pravech sojinicle s pravem autorskym a o am nekterych zakoi (autorsky
zakon) ve zmi pozdjsich pravnich pedpisi, § 60 Skolni dilo:

(1) Skola nebo Skolske vzaslavaci zaizeni maji za obvyklych podminek pravo na émiviicerini smlouvy o uZiti $kolniho dila (§
35 odst. 3). Odpira-li autor takového diladit svoleni bez vaznéhaidodu, mohou se tyto osoby doméhat nahrazeniégbto
projevu jeho ile u soudu. Ustanoveni § 35 odst:i8tava nedateno.

(2) Neni-li sjednéano jinak, fize autor Skolniho dila své dilo uZitposkytnout jinému licenci, neni-li to v rozporwmavrenymi
zajmy Skoly nebo Skolskétiorzctlavaciho zéizeni.

(3) Skola nebo Skolské vzdilavaci zaizeni jsou oprawny poZadovat, aby jim autor 3kolniho dila zdigd jim dosaZeného
v souvislosti s uzitim diléi poskytnutim licence podle odstavce i2mgrere prispél na Uhradu naklad, které na vytvieni dila
vynalozily, a to podle okolnosti az do jejich sknéevySe; itom se pihlédne k vysSi vydku dosazeného Skolou nebo Skolskym

vzalavacim zdizenim z uziti Skolniho dila podle odstavce 1.



ABSTRAKT

Tato bakal#ska prace se zabyva tématem Ombudsman jako osoba@hé spravy, jejiz
ukolem je chranit prava a svobodytahi dle Listy zakladnich prav a svobod. V teoretické
¢asti se zabyvam vyvojem kené spravy \Ceské republice, dale pak Gstavninigmkem

v Ceské republice a poté samotnou funkci ombudsmarektiéka ¢ast obsahujefit
podrobré reSené fipady z praxe ombudsmana, ktéedi tak, aby ochranil lidska prava a

svobody.

Kli¢ova slova: viejna sprava, \tejny ochrance prav,igobnost, lidska prava a svobody

ABSTRACT

This bachelor thesis is dealing with the topic TDrabudsman as the personality of public
administration. The function of the ombudsman isptotect civil law and freedom

according to the Charter of Fundamentals Rights Fere@doms. In theoretical part | am
dealing with the development of public administratin the Czech Republic, furthermore
the constitutional order of the Czech Republic treh the function of the ombudsman on
itself. The analysis includes three solved cases fthe ombudsman’s office. The cases

had been solved in the way to protect human rightsfreedoms.

Keywords: public administration, the ombudsman,esplhof authority, human rights and

freedoms
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INTRODUCTION

| have choosen this theme because | am interstefdcts and law. The theme “the
ombudsman” seemed the most interesting to me. ©rotie side this thesis is based on
facts and on the other hand the ombudsman is s@mgba is trying to help people who
have problems with authorities. He is someone wgheducated in matters of law and can
represent people who are laics.

| would like to conceive this thesis from the theal point of view and analysis. The
theoretical part should be rather based on histodydevelopment of public administration
in the Czech Republic than the history about theuwssman instutution and ombudsman’s
force and work.

The analysis is based on three investigated calieh the ombudsman had to solve.
The cases will be written as the casuistry.

The bibliography | decided to use is Public Admsiration written by Ministry of
Interior, the book which had been written by MrsnanSabatova who worked as the
assistant of the present Czech ombudsman Mr Ofslkeejl. | have choosen also the

internet source “www.ochrance.czL which is theaéfi website of the Czech ombudsman.
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1 THE DEVELOPMENT OF PUBLIC ADMINISTRATION AFTER
1989

1.1 System Transformation of the Public Administrationof the Czech

The year 1989 has meant the beginning of transtoomaf Public administration system.
Until this year the Czech Republic was a part aé@wslovakian federation. The structure
of legislative, executive and judicial authoritiesuld not be complex from the point of
state competencies. Nevertheless all of the higtiatd authorities were established in this
hectic time. This structure was created by the B2¢ational Council as the legislative
authority, the Government of the Czech Republithashighest executive authority and the
highest authority of the judicial power was repreed by Supreme Court of the Czech
Republic.

At first the leading Communist Party of the Czdé&dpublic had been abolished and
the constitutional competencies of the centralestatthorities became real. The first free
parliamentary elections were based on the systgmnopiortional representation. They took
place in 1990.

Most of all the structure of central state admmaitson authorities was changed. On the
other hand no less significant changes were pateffect within the structure of the state
authorities in connection with implementation o ttriteria of a democratic and legal state
on performance of the public administration. Thatestadministration went through

reduction especially in culture sphere — e.g. tlgtigal regulation

The Czech Republic became a sovereign state imdady 1993 thanks to separation of
the Czech and Slovak Federative Republic. A neuctire consisted of the central state
authorities with cohesive legislation, the onlyizghship, as well as the Parliament, the
Government and the Supreme Court. The internal setation had been further

considered as the territorial-administrative areangnt. This arrangement was reflected in

the new Constitution of the Czech Repulblic.

! See Ministry of interior of the Czech RepubRyblic Administration(Prague: tiskarna ministerstva vnitra,
2004), 8.
2 See Ministry of interior of the Czech Republigblic Administration9.
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“ Constitution of the Czech Republic December 162199
Amended by Act No. 347/1997 Caoll.,
Amended by Act No. 300/2000 Caoll.,
Amended by Act No. 448/2001 Caoll.,
Amended by Act No. 395/2001 Coll.,
Amended by Act No. 515/2002 Caoll.

The Czech National Council passed the following Situtional Act:

PREAMBLE

We, the citizens of the Czech Republic in BoherMaravia and Silesia, at this time
of the reconstitution of an independent Czech State to all the sound traditions of the
ancient statehood of the Lands of the Crown of Bubheas well as of Czechoslovak
statehood, resolute to build, protect and devetmpG@zech Republic in the spirit of the
inalienable values of human dignity and freedonthashome of and free citizens who are
aware of their obligations towards others and efrtresponsibility to the community, as a
free and democratic State founded on respect forahurights and on principles of civil
society, as a member of the family of European\Almidld democracies, resolute to protect
and develop their natural, cultural, material aputitsial heritage, resolute to take heed to
all the well-proven tenets of law-abiding stateydhadopted this Constitution of the Czech

Republic through our freely elected representatives

The development was more dynamic in the spherbeotdrritorial administration than in
the sphere of the central state authorities. Unélyear 1990 territorial public authorities
were the so-called National Committees — they palty operated as the State bodies.
Self-government did not exist yet itself so it wat possible to make decision against the
Communist Party. National Committees were replabgda new arrangement of the

territorial state administration in 1990.

¥ HRAD.CZ, Constitution of Czech Republic [onlin€p10 [cit. 2010-03-16]. Dostupny z WWW:
<http://www.hrad.cz/en/czech-republic/constitutidrttee-cr.shtrb.
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District Offices replaced District National Comneitts and they had the character of state
administration. The existence of District Officeasrestablished by the Act No. 425/1990
Coll., on the other hand the regional National Cottaas were abolished and their
competencies were transferred partly to the ceattalinistrative bodies and partly to the
newly established District Offices. The newly esdied system should not have been a
long-term situation. One of the main goals was db \§ certain elements into public
administration which should keep the stability lz time of lack experience. However
long-term continuation of the system which wasl@dsthed as a provisional one brought of
some problems. This situation became less andalesptable regarding to an effectivity
of public administration. The only possibility wimind in re-establishment of the regional

arrangemert.

The history of Czechoslovak Republic and later @ZRepublic could have been called as
left-field; someone could observe that the hist@yawful. We had been under the
influence of the Austria-Hungary or the Soviet Unibased on motto everything for
everybody and finally the reality nothing for angofior many and many years. Finally the
year 1989 has meant the cheering up of Czech ndgwmause the citizens of Czech
Republic started to fight for their future, whickfuhitely should not have been connected
longer with the eastern bloc and be trailing of tes countries. It is true that the present
government is not ideal especially because of thigjh set goals and their unfulfilled
promises but on the other hand it is the demociernment which we had wanted.
Even though the government would be different It mever be ideal for everybody. None
of us can imagine to live without freedom of speetithout a possibility to travel or study
whatever and wherever. Even my parents had foughthis never ideal government to
ensure freedom of decision for their children. Thaye sure that this country has needed a
change in economic sphere, business, export andringmd even the government or

administration.

* See Ministry of interior of the Czech RepubRyblic Administration9-10.
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2 CONSTITUTIONAL ORDER OF THE CZECH REPUBLIC

2.1 Fundamentals of the Constitutional Order

According to the Constitution of the Czech Repuybliee Czech Republic is sovereign,
unitary and democratic, law-abiding State. It haérbbased on the respect for rights and
freedoms of a man and citizen. The Constitutidn f®rce from the year 1993 according to
Act No. 1/1993.

The first nine Articles have formulated basic pijbes of the constitutional
arrangement. “Relation between the citizen andStae is based on the possibility of
exercise of state power only in cases, limits aaglargiven by the Act”

According to the Constitution everybody can dorgtreng what is not prohibited by
the law.

Fundamental rights and freedoms are specifiedhenGharter of Fundamental rights
and Freedoms. “This Charter entirelly reflects ltternational Pact on Civil and Political
Rights and the International Pact on Economic, &@oid Cultural Rights. The Charter of
Fundamental Rights and Freedoms is a part of thest@ational Order of the Czech

Republic, it has the same status in legal ordéne@€onstitution itself®

2.2 The Legislative power

The Chamber of Deputies and the Senate perfornsléiyie power in comply with the
Constitution of the Czech Republic. The Chambebeputies consists of 200 Deputies,
elected for four years term. Number of 81 Senatoeate the Senate they are elected for
six years term but one third of Senators are aleetery second year.

The position of both chambers in legislative pssces different. Firstly a bill has to
pass the Chamber of Deputies. If the bill is apptbby Deputies it further goes to the
Senate. A senator has few possibilities — the @rst is to approve the bill in the same
version as Deputies had done, the second one nedotiate the bill or to express the

volition not to deal with the bill anymore.

®> Ministry of interior of the Czech Republieublic Administration(Prague: tiskarna ministerstva vnitra,
2004), 13.
® Ministry of interior of the Czech Republieublic Administration 13.
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In all of these cases there stands that even ithe lapproved by the Chamber of
Deputies the Senate can return the bill with sowm®ments or completely reject. The
Chamber of Deputies has to negotiate and votegjproxing the bill.

The approved bill is further signed by the Presiag Czech Republic. If the President
does not agree with the bill he applies his pregideveto. The presidential veto takes the
bill back to the Chamber of Deputies for additiodmlcussion. Senators do not participate
of the bill endorsement.

“The Chamber of Deputies can be dissolved by tresi@ent of Czech Republic in
cases explicitly specified by the Constitution lné Czech Republic’"Under this situation
the Senate adopts legal measures. These measored ogplace the Constitutional Acts,
the State budget, the electoral law and internatitveaties.

The ratification of the bill ends by its publicai in the Collection of Laws of the
Czech Republic. The Act comes into force on thedifith day after its publicatidn.

2.3 The Electoral system
“At present the electoral system is regulated Bce Act for single types of elections, it
means for parliamentary elections (Act No. 62/2008.)"°

The Electoral system in Czech Republic is basedhenprinciple of proportional
representation. The electoral districts, bar ebecto the Senate, are divided into more
mandates. These mandates are divided among plgtiiczes proportionally in accordance
with a number of votes gained by their lists ofdidates. A closing clause is being applied
for the participation on apportionment of mandaldss means that on the apportionment
can participate only the political party which gainat least 5% of cast valid votes in the
whole State elections.

Political parties and political movements can badidates similarly in parliamentary
election and in elections to Regional Councils. Tie of candidates can be changed by
the preferences of the voters. One voter can usérpnce to vote the most four

candidates. The closing clause is not appliedantilns to the Municipal Councils except

" Ministry of interior of the Czech Republieublic Administration 14.
8 See Ministry of interior of the Czech Republblic Administration 14.
° Ministry of interior of the Czech Republieublic Administration 15.
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political parties and movements there can be foals® a candidacy of independent

candidates associatioHs.

“The Senate is elected according to the systenmbsélate majority. In electoral districts
with one mandate is elected such a candidate wined#he absolute majority of cast valid
votes. In case that no candidate fulfilled thisuiegment there shall be established the
second round of elections to which progress twdicktes with the highest number of

votes. !

2.4 The Head of State
According to the Constitution of the Czech Repulttie Head of State is the President —

contemporary Mr. Vaclav Klaus. “The President oé tRepublic is elected by both
Chambers of the Parliament at their joint meetitigrhe election on itself is held in three
rounds.

1. In the first round the absolute majority of Depsatéand Senators are necessary.

2. In the second round the simple majority gainedathifChambers is sufficient.

3. “In the third round is sufficient simple majorityf the Deputies and Senators

altogether.*®

The Czech Republic is parliamentary republic anerefore the competencies of the
president can be divided into two groups. The firstup include the competencies that are
performed individually — the president does notdheay other approval e.g. from the
Prime Minister. The example of this competencdésdppointment or recalls members of
the Government convene session or dissolve the Béraof Deputies, appoint judges of
the Supreme Court and at last pardon and mitigenalpes imposed by a court.

In Acts related to representation of the Statentarsign is required e.g. negotiations
and ratifications of internal treaties, to performoa of the supreme commander duty of the

armed forces, grant amnesty and appoint generals.

19 See Ministry of interior of the Czech RepubRyblic Administration 15.
1 Ministry of interior of the Czech Republiublic Administration15.
2 Ministry of interior of the Czech Republiublic Administration15.
13 Ministry of interior of the Czech Republiublic Administration15.
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The President can use his right of presidentiahimity with the exception of criminal
prosecution, responsibility of treason — in trase the presidential immunity might be lost

and also his possibility to regaintt.

2.5 The Executive Power

Government acts as the supreme body of the execptiwer and as the highest authority
of the executive power. The executive power cosgikt

1. Prime Minister

2. Deputy Prime ministers

3. Ministers
Regarding to its activities the Government of Czddbpublic is responsible to the
Chamber of Deputies therefore the Government hasito confidence of the Chamber of
Deputies for the whole term of its duration. At theginning the Government asks for a
vote of confidence, but the Chamber of Deputies thasright to cancel the confidence
during the whole term of the Government force.

“The Government makes its decisions as a bodgaeordance with the principle of the
absolute majority. The Prime Minister organizeswwegk of the Government, presides its
meetings, acts in its name and pursues other tesiv@ntrusted to him by the Constitution
or other law.*

One of the Government competences is to contrivitees of Ministries and other
central administrative authorities. The Governmsratiso responsible for the draft bill and
Government regulations. The head of the MinistryMmiister as the member of the
Government and a Constitutional agent. The Mirgstras the same as other central
administrative authorities exercise their compeagncin individual areas of state
administration. The Ministries with other centraln@nistrative authorities control state
administration performance in the relevant area.

“Activities of the Government, Ministries and otheentral administrative authorities

in legislative process are regulated by the Letji@aRules of the Government®

4 See Ministry of interior of the Czech RepubRyblic Administration15.
' Ministry of interior of the Czech Republiublic Administration 16.
'8 Ministry of interior of the Czech Republiublic Administration 16.
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2.6 The Judicial Power
In the Czech Republic the judicial power is exerdidy the independent courts. The

member of the court cannot be the President ofRbeublic or another member of the
Parliament because both mentioned authorities@raded by law at their offices and their
function is not incompatible with any other functim public administration.

A court alone can decide about the guilt and pgeral criminal offences. The courts
should provide in a manner defined by law and @taia of rights.

A judge is appointed by the President of the Répuior life. Any citizen who
graduated in faculty of law, has full integrity ared more than thirty years old can be
appointed as a judge. Only a disciplinary senaléchv consists of judges again, can
dismiss the function of the judge.

Judiciary can be divided into:

1. General judiciary — it concerns by criminal andlcafairs

2. Administrative judiciary — Regional courts and Saipe Administrative Court —

they perform decisions or acts of public admintsirain comply with the law

3. Constitutional judiciary — These Courts decide amformity of laws with the

Constitution of Czech Republic and with other comgras of the Constitutional

Order and on conformity of by-law legal regulatiavih laws!’

" See Ministry of interior of the Czech RepubRyblic Administration17.
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3 HUMAN RIGHTS — REQUIREMENT ON GENERALITY
VALIDITY AND CULTURE DIFFERENCES

~Everybody fights for its right very passionateBeople found them as the fundamental of
universal political culture, which can be seen werg nation or culture. The other
considers them to be a specific product of wedtanking. Human rights exist throughout
the whole world as the claim and requirement bet tban be represented in different
ways. Sometimes there is a threat they could fwet universality among many ethnical
and cultural differences-®

The privileges, rights and freedoms have existedrfdividuals and groups in older
societies but they had been enforced as a systdnpa of the Constitutions during the
recent time. Human rights have four main features.

I. Human rights are universal for all people. A lavb&sed on human nature therefore

dividing people on leaders or ruled, free or nare fs prohibited.

[I. Human rights are individual. Human rights belongtoindividual person even it is
just only unnamed member of a society.

lll.  Human rights have originated long before the statee into existence. “The State
can concede human rights but it cannot borrow eater them. The Constitution
declares them but not creatéd The human being is being born with human rights
and they are natural. Any state who would supphegsan rights has not longer
duration. Human rights are “building supplies” okey society.

IV. Human rights create the requirement on the st&tg-they demand respect in the

sphere of human freedonfs.

“A change in history of human rights in 1776 andd¢ould be seen as the synthesis of

movement development. Until those mentioned ydassnhovement had not been divided.

18 HANUS, Jii. Lidska prava — narok na obecnou platnost a kultdiiférenciace (Brno: CDK — Centrum
pro studium demokracie a kultury, 2001.) ISBN 8®%8%-86-0, 7. My translation

Y HANUS, Jii. Lidska prava — narok na obecnou platnost a kultaiiférenciace 8-9. My translation.

2 See HANUS, Ji. Lidska prava — narok na obecnou platnost a kultdiférenciace 8-9. My translation.
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The requirement of human being, the individualibg existence of human rights and limit
state power had been unified to the system of talaa/"*

The terror of the World War Il brought importargicts to the modern society. The
thoughts about human rights, freedom and humanitmdilated in American and Great
French Revolution became fundamental. After FaseisthNazism came has appeared the
ideals of humanity died odt.

Mankind paid terrible price for recognition thairhan rights and freedoms are not
matter of course. To protect the human rights thexee found the courts and institutions.
“The international associations started never engirocess of the protection of human
rights and freedoms™®

Among these processes belongs also foundatiombtidsman institutions, which has
been founded during half of the 20 century. Theyewsased on the old Swedish model.
These institutions are indispensable in the spledrdhuman rights today. From the
beginning these institutions were not directly ceeted with the protection of human
rights but afterwards the opinion that the ombudsstauld contribute in the protection of

human rights has been enforcéd.

3.1 European Convention for the Protection of Human Ridpts and

To protect human rights and freedoms special dootsnéas been created special
documents These documents can ensure the force througheutwtiole world. The
example of a document can be e.g. Regional Arrargémhich ensures the specific facts
of individual continents. Among the most importafdcument we can consider are
African Chart on Human and Peoples’ rights and Righr American Convention on
Human Rights which were signed from 1969.

The Convention for the Protection of Human Rigirtsl Fundamental Freedoms from
1950 is the most important for Europe. This Conentvas signed on the ground of
Council of Europe. According to this Convention tBeropean Court of Human Rights

was founded. The Seat of the European Court of HuRights is in Strasbourg. Every

L HANUS, Jh’v. Lidsk& prava — narok na obecnou platnost a kultdliférenciace 13. My translation.
2 See HANUS, Ji.’ Lidsk& prava — narok na obecnou platnost a kultatifdrenciace 13. My translation.
% See SABATOVA, AnnaOmbudsman a lidské prava3. My translation.
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country which belongs to the judiciary of Council Burope from 1998 is allowed to

present its complaint to this European Court of ldorRights’
3.2 Development of protectionof human rights in the Czech Republic

3.2.1 lIdeological Source — Austrian Code and the the Czbhoslovakian Republic in

The bill No. 121/1920 Coll. creates the Constitatad Czechoslovakian Republic. It is an
interesting system of law, duties and freedoms lhie included in Chapter five, the last
one. “The Constitution from 1920 does not includg atatements which would enforce

the human rights and freedoms or statements whixhdalimit the state power’®

3.2.2 The situation after World War .

After World War 1l the Czechoslovakian Republic fpapated at the process of making
human rights internationally. On the other handsitonly the copying of international
development. Among first states the CzechoslovaRiepublic signed the Chart of United
Nations in 1945. Council of Europe became a ketitutgon in sphere in of protection of
human rights in 1950. Unfortunately the Czechodtam Republic was accepted into
Council of Europe up tthe Velvet Revolution in 1989.

Council of Europe respects the protection of humghts therefore the country which
would like become a member of Council of Europe toafsilfill the basic principles of the

legally consistent state and protect human rightsfeeedoms!

3.2.3 1948 - 1977
“If we talk about the human rights we cannot onte tspecifics of social and legal
developments during the year 1948 to 1989 not ahlyne Czechoslovakian Republic but
throughout the whole eastern bloc. The power destas controlled by the Communist
Party of Czechoslovakian Republi®”

Despite the existence of the state institutiorsiegnment and National Assembly,

human rights and freedoms were included in the tatisn but thanks to the Communist

24 See SABATOVA, AnnaOmbudsman a lidské prava3. My translation.

% See SABATOVA, AnnaOmbudsman a lidské& prava9-20. My translation
% SABATOVA, Anna.Ombudsman a lidsk& pravaé. My translation.

2" See SABATOVA, AnnaOmbudsman a lidské& pravaé-27. My translation
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Party the Constitution was completely in chaosdh&as complete chaos. Human rights
were considered as the formality only. The rearsewvas completely different.
Unfortunately it was not still the end of terradause the main terror came in the half
of the 20 century. The Communist party has thousamaocent people on its conscience.
A bit of liberality appeared in 60ties — people twdi to see freedom of speech and
congregation. This pleasure did not take long tibmecauseit came the time of
normalization and restoration of the order cam&e &ra of 70ties and 80ties is connected
with police and judicial depression and also disanation in the sphere of employment.

The method of terrorization slowly stopped at th# bf 80ties?

3.2.4 The protection of human rights after 1989

The Velvet Revolution and the coming of 90ties haveant the development of better
future. According to the model of western countriee modern state had been created.
Further there was a development of institutionsciwhshould protect human rights and
freedoms.

One of the significant stepgas creation and acceptance of the Charter of Fnenial
rights and Freedoms. The Czechoslovakian Repubtieped the full catalogue of human
rights. The Czechoslovakian Republic has been éedegs a new member of Council of
Europe and received the European Convention.

Throughout the next years the Czechoslovakianpaedeotheiimportant agreements
as The Convention of Human Rights and Biomedecirtbe Convention on the Rights of
Child or Optional Protocol to the Convention agaihsrture.

“The key divide to protect human rights and freedomnas the acceptance of the bill
about the Constitutional courts of Czechoslovakiaderation. After the split of the
Czechoslovakian Republic in 1993 came into foreelihl No. 182/1993 Coll. about the
Constitutional court

The Supreme Court came into force in 2003. Thigdtkto the ten years shortage was

removed as well as the contradiction with the AetiNo.6 of European Convention. The

2 SABATOVA, Anna.Ombudsman a lidska praya7. My translation
29 See SABATOVA, AnnaOmbudsman a lidské& pravaé-27. My translation
0 SABATOVA, Anna.Ombudsman a lidska pravay. My translation.
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institutions as The Office for the Protection ofrgtmal Data or The Office for the
Protection of Competition came into force.

The ten years of effort was fulfilled by the yeE899 because the bill about The
Ombudsman had been accepted. JUDr. Otakar Motsjleleted as the first Ombudsman
in the Czech Republic one year lafér.

31 See SABATOVA, AnnaOmbudsman a lidské& prava8. My translation
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4 THE OMBUDSMAN
The Public Defender of the rights or the Ombudsutiatinctly participates on the process

of the public administration. One of his main catgmce is the protection of people who
are dealing with authorities or institutions mageldw. “The ombudsman is dealing with
the situations where the rights, democracy of tatesand principles of good management
are broken*

According to the bill about The Ombudsman the odsiman is the institution which
cares about the protection of inhabitants befoee abttion of authorities. The action of
authorities could be in contradiction with the lawd could be also in contradiction with
the standards of the democratic state. If thisaitm happened the ombudsman should

help people to protect their rights and freedoms.

4.1 The history of the ombudsman institution

“The origin of the word ombudman could be foundtihe medieval expressions like

“umbup” which means power or authority or “ombudhish means the person who is the
133

proxy.

If someone omits the function of roman tribune admeval kings, the real function
was created by the Swedish sovereign Carl XlI.8ncéntury. Above all the function of
this ombudsman washecking the behaviour of king’s accountants. Theedsh
constitution confirmed the bill about the ombudsmanl1809. The definition of this
ombudsman was “the one who superintend if the kingiddged and governmental
accountants respect the rules and bills”. Carl béjplenished the bill about the ombudsman
with the instruction where ombudsman’s force andhpetence were clearly specified.

“The name of this institution is clearly differemt foreign countries e.g. in Spain —
defensor del pueblo, in France - médiateur, in ast Volksanwaltschaft, in Poland —
Rzecznik praw obywatelskich, in Romania — AvocaRdpolurui and in the Czech

Republic — véejny ochrance prav’®

32 SABATOVA, Anna.Ombudsman a lidsk& pravay. My translation

%3 OCHRANCE.CZ Ve ejny ochrance prajonline]. 2010 [cit. 2010-03-16]. Dostupny z WWW:
<http://www.ochrance.cz/verejny-ochrance-prav/higbr. My translation

3 SABATOVA, Anna.Ombudsman a lidska pray89-60. My translation
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The Danish Ombudsman Mr Stephen Hurwitz playedntiaée role in the attempt to
get this institution into people subconscious. Hgted many democratic countries and
supported the enforcement of the ombudsman instit@s the unexpendable part of every
democratic state. After the creation of the omimals institution in New Zealand in 1962
the wave of “ombudsmania” raised when this indttuvas created in many lands all over

the world®®

4.2 The ombudsman institution

The ombudsman institution reached its greatestresipa in 20 century. After World War
[l this institution started to develop almost inOl€ountries. “The ombudsman institution
was created by the bill about the Ombudsman No/1399 Coll. The group of official and

nonofficial initiatives has preceded its regulagdrf

It is possible to can divide the ombudsman instituinto several categories:

1. The parlamentary ombudsmanhe is elected by the legislative board and he is

directly responsible to it in most of the countries

2. The ombudsman in executive powethis tye of the ombudsman is elected by the

Government and he is also directly responsiblééoGovernment.

3. The ombudsman of mixed type

4. The universal ombudsman x the special ombudsman

“The czech ombudsman belongs to the group of us@lgrarlamentary ombudsmen who
force centric. This type of the ombudsman forcgseaps in every country of the European

Union. Some of them can have some modificatin.”

The situation in public administration was uncortdbte because they had to deal with
errand of complaints but it helped to create thédwaisman institution. The main aim was

to find the impartial and qualified person to deaih the complaints. In contrary with

% See SABATOVA, AnnaOmbudsman a lidské praya7. My translation

36 5| ADECEK, Vladimir. Obecné spravni pravgPraha: ASPI — Wolters Kluwer, 2009) ISBN 987-80-
7357-382-9, 375. My translation

3" SLADECEK, Vladimir. Obecné spravni prav@75. My translation.
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judiciary the ombudsman institution has a rangadvantages as simplicity, speed and it is
free of charge. The main advantage is the acaessdinary people. In contrary with
administration judiciary the ombudsman can solverablem in case when the state

authority can not®

One of the disadvantages is that the ombudsmanraessue the decision but only the
recommendation how to solve the problem. Usually tecommendation is respected in

the Czech Republic.

The acceptance of the bill No. 150/2002 Coll. gfehthe situation because there were
contradictory opinions about the further existen€ehis insitution. The authorities said
that the existence of this institution is not reletvafter the new acceptance of judiciary.
There was a question of paralel force of the adstiation judiciary and the ombudsman
institution because the statistics from 2003 haeticed the number of complaints.

Unfortunately next years have noticed their growth.

The ombudsman institution is considered to beuttexpendable part of every modern
country. The ombudsman is trying to protect eveeyao is dealing with state authorities
or public administration. The ombudsman is welcommesotiator in contrast with

developed bureaucracy which considers a man ortlyeasbject of their activit§”

“According to the article about The Ombudsman e ttmbudsman is doing its
function independently and impartialklis immunity, term of office, standards how he can
loose its position and his corresponding salaryhedp to strengthen his impartial position.

He cannot be a member of any political pafty.”

4.3 The change of the ombudsman institution in internabnal context

In origin the ombudsman institution should haverberaderstand as the certain control of
the action of public administration. Its force was from the protection of human rights.
Also the civil service and the civil law were nainsidered as the part of the law connected

with human rights. As everything other in the wodden this institution had to come

*® See SLADEEK, Vladimir. Obecné spravni prav@75-376. My translation
*® See SLADEEK, Vladimir.Obecné spravni pray@80. My translation
40 See SABATOVA, AnnaOmbudsman a lidsk& pray&9. My translation
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through the certain development. Mainly everoyne taunderstand that part of every
democratic state is the protection of human rigind their adherence. The negotiations

were held similarly as it was mentioned above inQJdt Council of Europe.

Definition of basic requirements in the spherehaf administration:
1. the aspect of every legal regulation is public
the person who has problem with public administrahas the minimal guarantee
everyone has the right of the fair direction of aulstrative conduct
the bills has no discriminational aspect

judicial case checking

© g~ w N

the rights of the individual and the executive poegual

Council of Europe has played magnificent role ia timbudsman’s position. It supported
the spread of the ombudsman institution to eaclofgan country. The significant activity
of Council of Europe was in the development of tegpect of human rights during the

public administration activit§?

4.4 The Ombudsman and its summary report for the Chambeof

The ombudsman forces mainly in civil offices butain cooperate with other institutions as
the Army of the Czech Republic or Prison Servicehef Czech Republic or the Police of
the Czech Republic.

The ombudsman’s competence does not refer toaH@ient of the Czech Republic,
to the President and Government, to the Supremé&@@ifice, to the state’s attorney and

to the courts.

“The Ombudsman can deal on the basis of the inegehfrom the initiative of individual

or the corporation or from the own initiative. Timeentives can be proposedso from the

“! SLADECEK, Vladimir.Obecné spravni pray@81. My translation
42 See SABATOVA, AnnaOmbudsman a lidsk& pray&0. My translation
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Deputy, Senators or any other Parliament’'s Chandfethe Czech Republic. The

ombudsman has to create a summary report for taenBér of Deputies*

The summary report should include the whole balaridlhe ombudsman’s activity for a
certain year. The summary report should be orgdrtizie way:

1. The ombudsman and his offieeproviding with information, personal questions,

international and national contacts etc.

2. Obijective competence of the ombudsman in the ceyear

3. The qeneralization of information from the ombudsima activity -—

recommendation from the Chamber of Deputies andiafant of the Czech

Republic
4. Conclusion

The statistical data about the number of accomgdishspection or suggestions to cancel
or changing the law can be found in the summargnephe second part of the report used
to be the most interesting because there are tts¢ difficult and special cases. They can
also be some cases which have never been solvkd émd completely but usually it is not
the ombudsman'’s fault.

The activity of the Chamber of Deputies towards gfummary report refers to the
dealing during the ombudsman’s presence. The ombanddas the right to participate in
the Chamber of Deputies if the Deputies are dealirtiy the cases related to ombudsman’s

force®

45 How it is the ombudsman elected

The ombudsman’s term of office is six years. Helected by the Chamber of Deputies
according to the suggestion of the President ardSnate. The Chamber of Deputies
chooses from four candidates, the Senate from tmob the President also from two

candidates. The final responsibility for the oméman’s election belongs to the Chamber

of Deputies.

* SLADECEK, Vladimir.Obecné spravni pray@81. My translation
4 See SLADEEK, Vladimir.Obecné spravni pray@81-382. My translation
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The term of office is six years. Everyone who carelected to the Senate can become the
ombudsman. The eastern countries as Israel or Aganbdispense the ombudsman’s term
for seven years.

In most of the countries there is required tha timbudsman has to have the
university law education. The requirements in tlxech Republic are the possibility to be
elected to the Senate, it means that it has théeérson who can vote and it is over 40
years old.

JUDr. Otakar Motejl became the first ombudsmathan Czech Republic in 2000. He
is the lawyer and attorney, he is not a memberngf @olitical party, he forced as the
chairman in Supreme Court and the minister of gastEvery other successor will be
assessed according to Mr. Motejl’s qualities.

The centre of the Czech judiciary is Brno not Pegfju

“The ombudsman can loose the function at thesetpeinvhen the term of office expires,
when he commits of a crime then he lose the pdigilo be elected to Senate or

resignation.*®

4.6 The incompatibility of the function
The activity, force and the whole function of themdsman is not in comply with any
other function in public administration as the jmest, judge, senator od deputie. Some
other profit making activity is also not allowedtlitie bill about the ombudsman counts
with scientifical, publishing or artistic activitythese secondary activities cannot decrease
the people’s confidence and dignity of the ombudsnhathe contrary to the president or
judge the ombudsman must be impartial.

Why such measures? It believes that the ombudmbevfully available and will
perform the highest dispensation. This is an effamtv to show the citizens that the
ombusman is independent and impartial and hisigctioes not interrupt his respect and

authority®’

“See SABATOVA, AnnaOmbudsman a lidské prava10. My translation
“ SLADECEK, Vladimir.Obecné spravni pray@82. My translation
4" See SABATOVA, AnnaOmbudsman a lidsk& praval2. My translation
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4.7 The ombudsman’s promise

The ombudsman makes a promise to the ChairmaneoCtamber of Deputies. By this
promise he covenants to execute the function mampartially and in comply with the
Constitution of the Czech Republic and other be.promises that he will protect human
rights and freedoms. He should measure all cas#sthe Charter of human rights and
freedoms. The Charter of human rights and freedsnasso a document on which he can

rely on.*®

4.8 The ombudsman’s independence

As it was mentioned befareccording to the bill about the ombudsman he babet
impartial and be independent. On the one handliteadiuman’s will to be independent and
on the other hand it is related to the ombudsmpromise. The other important feature is
the responsibility to the Chamber of Deputies whickhe legislative not executive party.

This is the way how to prove his independence erettecutive powef?

4.9 Expiration of appointment

The establishment and expiration of the ombudsmamistion is described by the law.
The possibilities are from expiring of the term affice; give up the function, over the
commit a crime to choosing another function. Théondsman’s function can be removed
only by the Chamber of Deputies if he does noteespo be independent and impartial

whether he does some profitable activfty.

“8 See SABATOVA, AnnaOmbudsman a lidsk& praval2. My translation
49 See SABATOVA, AnnaOmbudsman a lidsk& praval3. My translation
¥ See SABATOVA, AnnaOmbudsman a lidské& praval3. My translation
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5 THE OTHER INSTITUTIONS WITH THE SIMILAR FEATURES
AS THE OMBUDSMAN INSTITUTION

1. Government Commissioner for Human Rights— it is possible to find some
similar features with the ombudsman institutionisTauthority was appointed by
the Government (of the Czech Republic) on 9.9. 1998e main goal of this
institution is to fulfil the function of the goveement authority in the sphere of

human rights >

2. Office for the Protection of Human Rights —this is an independent authority

which has the features of the special ombudsman.

3. Inspectors — they are appointed by President who chooses thesording to

Senate suggestions for the term from 5 to 10 years.

4. Financial Arbiter — this is another institution which can be consideasdhe type
of the ombudsman institution. The arbiter substgutr position of a referee
between the people who are trying to carry outstfiemof money resources. It is

better to consider the arbiter to the independent civil accoutit.

*! SLADECEK, Vladimir. Obecné spravni pray@91. My translation
2 See SLADEEK, Vladimir.Obecné spravni pray®92. My translation
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6 THE OMBUDSMAN’'S FUNCTION

6.1 The ombudsman’s principles for doing a good governae
The ombudsman defined his own principles of doiogdggovernance:
1. compliance with the law
2. impatrtiality
3. timeliness
predictability
persuasiveness
adequacy
effectivity

responsibility

© © N o o A

openness
10. helpfulnesg®

6.2 The scope of the ombudsman’s force

“The ombudsman is dealing with the problems whicls inot possible to go over in the

civil courts e.g. the incorrect attitude from buresacy, disunited interpretation of the

regulations or discrimination. In comparison witie tcourts decisions the ombudsman
decissions could go further in solving. The ombualsns not bound by the rigid rules, he
can work more creatively that the judge. The scopthe ombudsman’s force can lead
further than the scope of the courts.”

In short the ombudsman should deal with assessofemistakes from the different
point of view than from the law perspective. Someis it can happen that decissions are
right formally but they are inappropriate, uselessct or inadequate.

Clerks on themselves should not forget that tharkwshould fulfill the function as the
service for the public. They should not consider ¢hiizens as the object of their work but

as people who need their help.

*° See SLADEEK, Vladimir. Obecné spravni pray@81. My translation
** SLADECEK, Vladimir. Obecné spravni pray@76. My translation
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In the ombudsman competence there are specifituitiens as the Army of the Czech
Republic or Prison Service. His force does notuerfice the higest authorities as the
Parliament, the Government, Supreme Control OHioe the President.

It is important to understand that the ombudsmatitution should be perceived as the
additional institution next to the institutions whialready exist to protect human rights

and freedomg®

6.3 The incentive and investigation from the ombudsmars own

To investigate a problem the ombudsman needs tentive from the individual or the
corporation or from the members of the Parliam&he incentive is presented two ways —
in writing or orally in a protocol. The incentive ifree of charge but it has to be in
complying with certain principles.

The basic information has to be in complying whk tequirements:

the basidor investigation

personal data of the complainant

description of the circumstances

office sign

o M 0 DbdE

identity of the person who the complaint relatebmevho is involved in the

complaint

These data has to be available for the ombudsnteey. [Ead to speed up the process which
is in the complainant’s interedt.

The whole process starts with the analysis ofiticentive. The ombudsman has to
find out if the process is in his competence ortweeit is in the competence of the court.
If the incentive is not in the ombudsman’s compegelime put it away.

The ombudsman has the certain permission to thbdutathe incentive and start the

investiagtion. There can be some reasons whictddaatk the investigation e.g.the whole

*° See SLADEEK, Vladimir. Obecné spravni pray@82. My translation
% See SLADEEK, Vladimir. Obecné spravni pray@83. My translation
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incentive is in the investigation at court and tmeEentive does not include the
requirements.

“Obviously unreasonable incentive is such an itigenwhere it is clear that the
incentive is not racional and it is not well-found8’

If the ombudsman finds out that the incentiveightrand fulfils all requirements he
starts the investigation. He superintends on thiced activity and disposes his

investigatory permissioff.

6.3.1 The situation when the incentive is postponed

It can happen that the incentive is not in the odsiowan’s competence. The ombudsman’s
obligation is to inform the complainant. The ingeatcan be out of the ombudsman’s
competence and he has to refuse the incentiviislicase happens the ombudsman has to
explain why he can not investigate but he can givadvice howo solve the problem e.g.

which institution should the complainant visit.

6.3.2 If the ombudsman will not find out a misconduct

If the ombudsman will not find out a mistake e.gedking a law he has to inform the
office and also the complaintant. The investigat®rmover. It is important to inform the

complaintant about the progress of investigatiome Tomplaintant has to know that the
ombudsman really devoted to the investigation asdrtethod was right. The ombudsman

should also point out the bills according to whithmade the decisidf.

6.3.3 If the ombudsman will find out a misconduct

In case of finding out the misconduct made by tficethe ombudsman has to write a
report about what he discovered. He exhorts theeofd make a rectification until 30 days.
In most of the cases the office will accomplisht&@ier proceeding to make a rectification.
Sometimes it can happen that the office does néenaarectification or the ombudsman
does not find out the steps appropriate stepshitndase the ombudsman sends his final

standpoint to the office and to the complaintarztia'

> SLADECEK, Vladimir.Obecné spravni pray@84. My translation
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“The ombudsman can not influence the action ofofifiee directly. His proposal is not the
order; it is just the attempt to protect human tsglgainst the office activity. The
ombudsman’s activity consists of a friendly advased non authoritarian behaviour. The
advice and recommendation from the ombudsman’stutish commanded significant
authority in most of the European countries. Thebodsman decisions are usually

accepted without objection&®”

6.3.4 Sanctions
One of the forms of sanctions is to announce tblpm to the superior office. If there is
no such an office the ombudsman turns to the Govent but it takes a lot of time till the
Government will find some time for it among plerdf other complaints. There is also
another option but the ombudsman does not likélét.can give the whole case to the
media.

This option could be seen as ideal because iblante on the office. The media study
the office activity very closely. It is better ftire office to make a rectification.

It can also happen that the office is obdurateesh the media does not héfp.

6.3.5 The negotiation on the ombudsman’s own initiative
One of the ombudsman’s permission is to submiidkigsion, standpoints or suggestions
on the incentive. If the ombudsman’s activity i sopported by the previous suggestion,
it is made from his own interest. This activity emts of the plans which were prepared
before.

The ombudsman focuses on the inspection doing h@a offices of public

administration. These inspections are not annouanddhey are irregul&f.

6.4 Who can apply the ombudsman for an advice?
According to the bill anyone can contact the omiouals — an individual or corporate body,
the foreigner or a person who lives in the arethefCzech Republic just temporary. The

incentives are accepted also in a foreign languégeording to the status criterion nobody

°2 SLADECEK, Vladimir. Obecné spravni pray@86. My translation
** See SABATOVA, AnnaOmbudsman a lidska praya27. My translation
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should be refused. The whole incentive is freehafrge and can be presented in writing or

orally.®®

6.5 Information about the ombudsman’s activity
The summary reports from 2001-2007 serve as thie besource of the documents about
the ombudsman’s activity. These documents are aMailonline as well as in printed
version. People can find them on the official wedbsiof the Czech ombudsman
“www.ochrance.cz”. It is also possible to borrowe tiollection of the ombudsman’s
standpoints related to certain sphere of problems.

The number of incetives was steadied000 incentives per year with the exeption in
2003 and 2004. The similar numbers can be fourtiénncentives which are marked as
solved. The ombudsman’s activity and his invesiogafrom his own iniciative can be

found in around 40 casés.

% See SABATOVA, AnnaOmbudsman a lidské& praval9. My translation
% OCHRANCE.CZ Veejny ochrance prajonline]. 2010 [cit. 2010-03-16]. Dostupny z WWW:
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7 THE ACT ON THE OMBUDSMAN

The act No. 349/1999 Coll. was signed 8ho8 December 1999.

This act underwent through some adjustments shrecéme it had been signed.

The act consists of 28 articles and it is dividatbi4 parts as general provision, the
ombudsman’s activity, specific permission and th&bodsman’s privileges and duties of
the ombudsman and final provisiomhe act came into force after 60 days from its
declaration.

The act was signed by Vaclav Havethe previous president of the Czech Republic,

Vaclav Klaus and Milog Zemat.

7.1 General provision

General provision consists of 8 articles and dbssrthe institution of the ombudsman. It
describes who the ombudsman is, where his sertizges, it describes his force, why this
institution was founded, how he can loose his fimncetc. This information was described

above. The article 4 paragraph 2 contains the osrhad’s promise.

“I swear on my honour and conscience that | shadtycout my duties independently and
impartially, in compliance with the Constitution caimther Acts, and that | shall protect

the inviolability of rights.®®

7.2 The ombudsman’s activity
The ombudsman’s activity has been described intaildgbove. The bill clarifies who can
contant the ombudsman office, what the incentive tohafulfil, when the incentive is put

away, how the ombudsman acts deals the investigatid his cooperation with poli€.

7.3 Specific privileges and duties of the ombudsman
This part of the bill concernwith the cooperation with authorities during theantive

investigation and it has to be in complying witlvlavhich the ombudsman has to follow.

®” OCHRANCE.CZ Ve ejny ochrance prajonline]. 2010 [cit. 2010-03-16]. Dostupny z WWW:
http://www.ochrance.cz/verejny-ochrance-prav/zakeverejnem-ochranci-praw/ My translation
% OCHRANCE.CZ Veejny ochrance prajonline]. 2010 [cit. 2010-03-16]. Dostupny z WWW:
http://www.ochrance.cz/en/public-defender-of-ridlais-on-the-public-defender-of-rights/
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The ombudsman has to send the summary report t€hlaenber of Deputies about his

activity and cases he investigafé&d.

7.4 Final provision

This section informs that the ombudsman can denthedassistant for being more
effective during the investigation. The assistaa$ ko graduate at university-law subject
and fulfil the condition about integrity. The omtzumdan office takes finance from state

t7 1

budge

© OCHRANCE.CZ Veejny ochrance prajonline]. 2010 [cit. 2010-03-16]. Dostupny z WWW:
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8 PROTECTION OF RIGHTS OF PEOPLE WHO ARE SENTENCED
FOR LIFE IMPRISONMENT — LOCATION THE PRISON IN
MIROV

8.1 The case study — casuistry, solving the ombudsmarosvn iniciative
The ombudsman received the incentive to investigat2002. The report was from the
member of the Committee against Torture and othlearnan, cruel, degrading treatment
and punishment. (Further just “the Commitee”) Theentive related to inspection of the
condition of people who are sentenced for life ie Mirov prison. A member of the
Committe found out that the place where the prisbaee located is equipped by windows
with plastic screens. The screens could transmitstinlight but it was not possible to see
outiside. Further information was dealing with ifisient lighting of the cells. They
looked dark and uncomfortably small. The ventilatwas also limited what and that could
cause extreme heat and opressive air in summethdfomore the place prepared for
prisoners where they should walk around was noagindarge’?

The ombudsman had been forced to put the inceatiay because the incentive was
not submited by a certain person who would be ameckby the situation with windows
and place. The ombudsman considered the incergigesarious problem and he decided to

act from his own iniciative. He wrote a letter be tdirector of the Mirov prison.

“After | considered all conditions for people serded for life in section I. which is in
phase of construction | dare to tell that this sgva sentence will reach the level of
inhuman and humiliating treating. This treatinglvidad to psychological oppression of

prisoners. In complying with current place | foumat this step as the step baék.”

With exception of the ombudsmathe director of hygienic station from Olomouc, gl
director of Prison Service and also the main hyigiehthe Czech Republic participated on

this investigation. This three mentioned institatishould have informed about their

"2 See SABATOVA, AnnaOmbudsman a lidska praya45. My translation
3 SABATOVA, Anna.Ombudsman a lidska praya45. My translation
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decision to new arrangement of the place for hfg@risonement. The whole investigation

took over year’*

8.2 Issue of facts
The administration board of Mirov Prison decideddpair the place in 2001. They wanted

to use it as the place for prisoners who are seatkfor life. The administration board
decided to put the plastic screens on windows andets on the iron bars. The windows
and cells should have been secured by infrarecctilmte The hygienist from Olomouc
confirmed that the repair can decrease the levebkuwflight which will have to be
substituted by atrtificial light. The possibility aftificial light was considered as convenient
by the district authorities as the care of hisiatiecnonuments in April 2004. Even the
investigation started the reconstruction had beeped.

The director of Mirov Prison argued the whole aiiton with case of di Kajinek. Jii
Kéjinek escaped from prison because he could wditehwhole events in prison area
through windows without the screens. He could wabtehmovements of guards and staff.
He admitted that nobody thought about the impactapéens to prisoners. According to
him the whole reconstruction was in hands of spistidde emphasized that the prisoners
are in hands of specialist who should care abait ghsychical wellbeingThe specialist
should work with prisoners more intensively.

The hygienist confirmed that the building is ght from the hygienist point of view.
The only exception is that the administration bodrd not fulfill the requirement of
sunlight. He insisted on artificial light in degree200 luxes. Finally the main hygienist of
the Czech Republic informed that everything coneaetith artificial light was a mistake
and this case with light is not in competence ofiéyic station but in competence of
construction administration. The expressiorit@ general director of Prison Service was
only that the whole reconstruction did not conttédto make the condition of prisoners

worse’®

" See SABATOVA, AnnaOmbudsman a lidské& prava46. My translation
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8.3 Ombudsman review

The ombudsman directed his review on prisoner’slpsgl conditions and whether it was
possible that the new place could have threatened psychical and physical health. It
will be in consistent with the act against torture.

Further he assessed the three main points:

* If the construction administration followed the alitives related to health
protection even it submitted the permission wheérerds aware of the situation
about sunlight and ventilation.

* |If there is a possibility that the new place codidve negative influence on
prisoner’s health.

* He pointed out if the health is not more significiman security which should be

solved by another way than installation of scrééns.

The case assessment according to building regoatio

According to the Act No. 137/1998 Coll. it is nesay that the place has to have enough
sunlight, ventilation and the possibility to corttemperature. The ombudsman accepted
statement that the Prison Service acts proporgbnas regards the prison attributes. Even
he accepted the statement he investigate the piapality of this application. Finally the

technician from Regional Office expressed his apini

“According to technician the small windows exclutie demand for sunlight and therefore
the demand for sufficient sunlight could not beamoplished and it is necessary to apply

the requirements only for artificial light”

The ombudsman did not support this statement aimdgebout again that the protection of
prisoner’s health is on the first place ever thguneements could not be accomplished. He
criticized also the Hygienic station in Olomouc.cAcding to his opinion it broke bounds
of its authority when it tried to assess the suntlignd ventilation because these problems

were in competence of construction administration.

’® See SABATOVA, AnnaOmbudsman a lidska praya48. My translation
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Finally the ombudsman declared that the constnctdministration of General
management of Prison Service applied the techmézplirements incorrectly without the

general requirements about protection of humartsighd freedom&

The case assessment according to protection of mugt#s and freedoms of prisoners

The ombudsman did not indentify himself with thenign that the installation of screen
did not influence the health of prisoners. He staitio study different cases from foreign
countries. E.g. In Moldavia the screens had todmowved on the poposition of CPT —
European Committee for the Prevention of Torturé Byhuman or Degrading Treatment.
The committee iniciated “the main claims of prisanare sunlight and fresh aif®.

In New York in USA the jail was closed in 1976 hase the cells did not have the
sufficient ventilation and the windows were opaqughe prisoners were in jail for 23
hours lighted up by artificial light and out forhbur. Finally the district court let the jail
closed®

Mr Ernest Moore was the architect who led the asdein state prison in Michigan
USA. He concentrated on two groups of prisonerse @noup had the cell with lookout on
woods and the other had the lookout on wall. Mr kofmund out that prisoners with the
lookout on wall were more aggressive and visitegl pisychiatrist 24% more than the
prisoners with the lookout on woofs.

According to the Article No.3 Treaty of Europearout of Human Rights the
ombudsman points out that the Article No.3 prokiligrture and inhuman treatment and
punishment apart from victim behavior. The previexsmples of similar cases showed
that in any of them the reconstruction was notvadid. On the other hand the specialist
pointed out that the reconstruction could havenbgative influence on prisoner’s health.
The ombudsman closed his review by critique thattieasures how to ensure the security
will have negative influence on prisoner’s healtid diving conditions and the Mirov

prison will become the goal of critique of indomdaforeing authoritie&?

8 SABATOVA, Anna.Ombudsman a lidska praya49. My translation
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8.4 Consequences of solution of the Ombudsman

According to the ombudsman’s report the directoMdfov Prison organized the meeting
with the prison headquarters. The main point ofrtreeting was the ombudsman’s report
and furthers the recommendation from Council of dper Finally they met the
ombudsman’s demands and they found them as releMa@y found another place for life
imprisonement and organized different daily progrdime screens were removed but the

possibility of larger supply of sunlight is in tpease of solutioff®

The man could say why the ombudsman cared? ThehQRepublic is clearly peaceful
related to punishements murderes. One murdereb g@ars other murderer 3 years in
prison so it means that prisoners who are oniiferisonement had to do something really
awful and serious. The life imprisonement is naitributed every day. The ordinary
citizens could say “why the ombudsman cared, theynaurders and thieves, serve them
right!” There is a magic of the whole ombudsmartiingon because he does not care what
the man is, if it is an ordinary man or murdererwi# stand up for anybody when he

knows that its rights were broken.

8 See SABATOVA, AnnaOmbudsman a lidské& prava54. My translation
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9 EQUAL TREATING AND PROTECTION AGAINST
DISCRIMINATION — STERILIZATION OF ROMA WOMEN BY
THE CONTRARY TO LAW

9.1 The incentive

The ombudsman got the incentive in 2004. The Ewogeoma Rights Centre came with
the incentive. According to discussion the memhsrshe centre found out that roma
women are exposed to disputable sterilizations.oAding to the requirements of the
incentive this incentive did not follow the requirents and it was not clear if the gipsy
women wished to solve the disputably sterilizatioftse ombudsman’s possibility could be
to put this incentive away but he contacted theopeian Roma Rights Centre to make a list
of women who feel themselves aggrieved over statibn. He needed to have
authorization of women afflicted with sterilization

The ombudsman was contacted by ten roma womenweh® represented by a lawyer
from 1Q Roma Service Civic Associatioiiheir incentive was serious and complicated.
The women objected that they did not sign the ages¢ with sterilization at all or they are
not aware of that. The ombudsman chose the methodedialization of the case and

further he got another 87 incentives with similamplaint®*

9.2 Issue of fact and process of investigation
In September 2004 the Minister of Health had besked to let this case investigate the
process of medical staff and set up a commissi@rdbo The ombudsman prepared few

guestions for the commission board:

* He was wondering if the documentation of any patianoludes the record about
sterilization with patient agreement.
* He tried to find out in what moment the agreemetth \sterilization was required

and how long was the time frame between the agneeamel surgery.

8 See SABATOVA, AnnaOmbudsman a lidské& prava65. My translation
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* “In case that the indication was Caesarean opergiease clarify the uniqueness
of indication of any Caesarean operatiéh.”

e “If it was indicated the iterative Caesarean operat primarily please explain the
question whether the medical record of any paimitide the data that the patient
had been informed about the indication of stetic@aduring pregnancy. In case of
secondary indication of the iterative Caesareamabipe whether it was connected
with the moment of sterilization please answer ghestion whether this process
was apropriate from the medical point of view ortbe base of the medical data in
patient documentation could be possible to consideother process of

sterilization.®®

After few weeks the Minister of Health decided &shink her intention and instead of
commission board she called for advisory board simel expected the representative of
Council of Europe and other laics. She found oat this more important to assess the
permissibility of sterilization or if the sterilisan had been executed according to
principles of medical science.

According to the results the ombudsman sent thertdo the Minister if Health on
September 2005. He followed the Article 18 paragramf the bill about the ombudsman.
Besides the general law argumentation the repaiudled seriour ascertainment. The
ombudsman dealt with 50 incentives and all of theere in contradiction with legal
principles mainly in the process preceding the dlilbut the sterilization. He included to
the report the cases about sterilization from 1889vell asin 90ties. The ombudsman
asked the Minister of Health for announcement gflications which she should deduced

from the investigation.

9.3 Final determination
After receiving the statement from the MinisterHgalth the ombudsman collected other
data and then he published his “final determinat@inthe ombudsman in case of

sterilization realized in contradictory with lawdathe suggestion to rectificatiof’”

* SABATOVA, Anna.Ombudsman a lidska praya66. My translation
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Apart general law case review and final recommeadathe report included another
documents. First of them “Sterilization and Romamomunity” showed historical
iniciatives refer to the sterilization of Roma wameThe ombudsman assessed the
investigation of general procuration of the Czecldl &lovak Federative Republic, the
Czech Republic and the Slovak Republic and thestyation led by the The Office of
Documentation and Investigation of Crimes of Comisiom

This determination was further dealing with theeastigation in the Slovak Republic
where the document “Telo i dusa” pointed out alibig problem in 2003. This document
was compiled by two Civil Associations — the fiste was “the Counseling Center for
Human Rights” with its seat in KoSice and “the @&erfor Reproductive Rights” with its
seat in New York.

Second of them was “Eugenic-oriented social systefihe ombudsman draws on
from the examples of Switzerland and Sweden. Heldvbke to point out that illegal

sterilizations in hands of Czeco-Slovakian meditaff are not the extraordinary c&8e.

9.4 The ombudsman’s review

The ombudsman tried to evaluate the investigatiothout being influenced by the
historical or ethnical consequences. He choseptosess because he found the radical
mistakes in cases from 90ties mainly in the appboaof informed consent. “The analysis
of wrong application of law principles from medidaiv would have allowed the general
conclusions which exceeded the problems of inadbtéssterilizations.®

The Article 7 paragraph 1 of the Charter of Funeatals Rights and Freedoms
defined the untouchableness of human being amsl ensured by law. It means that the
encroachment to mental integrity of human beingpishibited. This prohibition is
connected as civil as statutory sphere of righis Thnception human rights and protection
of integrity arises significant consequences foalteservice. “Any medical surgery to

human body has to be understood as the encroachoiemtan integrity >

8 See SABATOVA, AnnaOmbudsman a lidské& prava68. My translation
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It is necessary to mention that the relationshepveen the patient and doctor went
through great change in Euroamerican environmewoun€il of Europe accepted the
~convention for the Protection of Human Rights ddignity of the Human Being with
regard to the Application of Biology and Medicindhe Convention defines the general
principle of the person agreement in any encroachmemedicine sphere and health. This
Convention is in force in the Czech Republic frog®2*

It is assumed that the patient gives by informed cortberdigreement with the surgery
but it has right to get true and understandablermétion about its health condition. At
whole doctor should act to the patient equally. iDots someone who offers its service.

In case of the sterilization which irretrievablijegts the ability to reproduce it could
be understood as the encroachment to personaritgte§§ccording to the Article 17 of
International Covenant on Civil and Political Right could be taken asterference to
family and private life.

The regularization about the sterilization is at§dsby the paragraph No 27 about the
care and human health. According to this paragthplsterilization can be executed only
with the agreement of a person who submited a stdoe sterilization. These conditions
are further specified in directives from 1971. Tsterilization can be understood as a
surgery which prevents further impregnation but gkaital organs are not damaged. The
person who would like to be sterilized has to alskud this surgery in writing and this
request has to be sent to chairman of sterilizabommittee board and it has to be
substantiated. According to the directives the getsas to sign the declaration of consent

sterilization. It has to be clear that the persnavk everything about this surgefy.

Having prepared the review the ombudsman asselseirequest had been written which
clearly means free will. He further assessed tloegss of sterilization committee board
and finally of the person gave the agreement eweihjs case, she was informed about the
consequences of sterilization.

The ombudsman indicated the illegality of surgexgcuted on Roma women because

they were sterilized without the agreement whiabusth be fully free and in civil sense. By

%1 See SABATOVA, AnnaOmbudsman a lidské& prava70. My translation
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this report he closed the investigation indiscriatéy. The reasons why the agreement of
Roma women was not fully free are two:
There exist two reasons why the agreement of Roamaem was not fully free:

1. From the law point of view these cases evoke dowubtise process of information
of the patient which should ensure the right deaisif the patient. The ombudsman
investigated the cases where it is always a dogtmr suggests the possibility of
sterilization not the patient. The doctor shoulglain to patient that her health
condition does not allow getting pregnant. In tase the sterilization is an option
how to avoid pregnancy in future. The doctor shoexghlain to the pacient the
adventages and disadvantages of the sterilizatohagcording to what medical
finding he recommends it. The doctor should govéne pacient some time to think

and decide®

4. During the investigation from 90ties the ombudsniaund out that the medical
staff tried to persuade the Roma women. Everthagpbned with silent agreement
and support of social workers. The motivationatdashould be the social support
of 10 000 Czechoslovakian crowns which was quitet @f money in 90ties. This
impact could be assessed as the significant impeachof free will done by the

social workers?

The ombudsman’s report included the suggestiorgitlative measures according to the

Sweden model.

9.5 Consequences of solution of the Ombudsman
The Minister of Health informed the ombudsman dyrine investigation that she would
like to arrange the new bill about the health came about the sterilization. She added
further that she would like to revise the directive

e Support of Planned Parenthood.

* To update the directive about the sterilizationremted with Caesarean operation.

% See SABATOVA, AnnaOmbudsman a lidské& prava72. My translation
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« To develop the unique form of the sterilizationesgnent”

9.6 The importance of this case in the point of the pr@ction of human

Already in 90ties and early 21 century informataiout the involuntary sterilization of the
Roma women appeared. Thanks to non state instituhe information spread to the
international institutions.

The ombudsman did not have the persmission totleadhvestigation directly in the
hospital. On the other hand he would like to hékp Roma women. He knew that it is in
the interest of all citizens to clarify this casepublic. He discussed one incentive after
another. He appealed the Minister of Health with itihcentive about the sterilization and
she had to start to deal with the involuntary B#ations. During the investigation the
ombudsman was dealing with information from Switamed and Sweden. He also studied a
report from the Slovak Republic in detdil.

This case had been medialized longer before tmelesion was published. The
ombudsman knew that medialize this case will canegative reactions therefore he did
not decide to investigate this case through mddeawould like to investigate this case
with respect to the protection of human rights &ém@doms. In the end he pushed the

Committee board to compensate the Roma wothen.

“The sterilizations which are executed in contrédit with law are good examples that the
ombudsman and any other authority cannot ignorédntimean character of this case which

could be indicated as administrativ&.”

In this investigation the ombudsman proved agaat ki is the person on the right place.
He could put away this case but he dealt with taitlantil he found out the solution which
would be satisfactory. According to my opinion liig case was investigate by authorities

maybe not a half of all Roma women would not cantiaem because they would not trust

% See SABATOVA, AnnaOmbudsman a lidské& prava74. My translation
% See SABATOVA, AnnaOmbudsman a lidské& prava75. My translation
%" See SABATOVA, AnnaOmbudsman a lidské& prava76. My translation
% SABATOVA, Anna.Ombudsman a lidska praya76. My translation
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them. The ombudsman dealt with all cases apartttser @and other incentives appeared.

The ombudsman had been trusted by the Roma women.

This case is special on it because there is aiqunesbout the Roma women and everybody
well knows that the citizens of the Czech Repulaiways had and always will have
problems with Roma community. They do not want mwrkvthey live in nomadism they
have special culture which is completely differéin our culture. The main thing which
makes everybody angry is that they have many anldaind they want to get social
benefits. The society would welcome the solutionhef sterilization of Roma women but
the Roma woman on herself should realize thatithat®n when she has five kids and she
waits for social benefits is clearly unacceptalilean happen that one from five kids will
be talented on sport and its Roma parent wouldeatble to provide it by sport equipment
because they have another four hungry kids. Ishbatter the possibility to have two
children and give them the opportunity to develogirt talent and give them maximum of

our attention?
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10 CAMERA EQUIPMENT IN EDUCATIONAL INSTITUTION

10.1 The incentive

During the informal conversation with the curater2002 the staff from the ombudsman’s
office found out that the camera equipment and teyi® are placed in small educational
institution for boys. The ombudsman could not halighat information therefore he
decided to visit this institution unannouncétdthe assertion was right the ombudsman
would like to start the investigation from his owmiciative >

According to my opinion the ombudsman had thetragcision to visit the institution
without previous announcement. The headquartersdnletithe cameras remove and the
whole visitation would be useless because the tigasn will be based on the assertation

of the curator and boys from the institution butame would have proof it.

10.2 Issue of fact

During the investigation the ombudsman really réagathe camera equipment and
wiretaps. The camera equipment was found in thedoeas of boys, in the hall, in the
kitchen and the dinning room and even in the gardée parts wherthe camera was not
placed were WC, bathroom and place where boys hadirabes with clothes. The
wiretaps were found in the bedroom, in the kitchad dinning room, in workroom and in
clubroom.

The director iniciated that the cameras and watastallation is possible according
to the direction of deputy of the Ministry of Edticm No 11 981/1998-24 and informed
that thanks to cameras and wiretaps there couldebealed some plans &scape or
commission of crime.

The director also pointed out that the equipmenadvantageous in sense that the
teacher does not need to be directly with boyhérbom but he can watch their activity
through the equipment. Here someone could raisend tith the objection and point out
the well known picture from amecian movies wherécgoofficers are sitting in front of
the monitors are sleeping or doing something diaa tvatching. If the teacher is directly
in the room he could help, tell an advice or préaninjury. The teacher should create the

atmosphere of respect and it is hard to creats@eot to someone’s personality if you are
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not present at the room. Moreover boys had to Yesld like being watched by the
invisible Big Brother.

The director objected that cameras and wiretape vapproved by Czech School

Inspection in 1999. The installation of cameras wassulted in the department of
Ministry of Education, Youth and Sport.
After receiving this information the ombudsman sgr¢he area of investigation partly on
the Ministry of Education, Youth and Sport and lyaoin Czech School Inspection. Both
institutions iniciated “cameras are possible dewvieeording the negative behavior of
children.

The ombudsman scarified not only the camera eqenprbut also the wiretaps for
which the director was responsible. The ombudsnemifed also the attitude of the
inspector of Czech School Inspection. Th ombudsmgected the statement of the
inspector about the contribution of the camera mgent. She compared the educational
institution and street in the city. The ombudsmajeated this comparison because the
institution has no aspect of public character. Dmebudsman marked her mistake in

founding out the installation of cameras in compith generally applicable principlé&

10.3 The ombudsman’s review

The Charter of Fundamentals Rights and Freedormmies in the Article 7 that personal
integrity and privacy is guaranteed and it canibetéd only in cases assessed by law.
Moreover the Article 10 paragraph 2 ensures thiet figgfore the illegal encroachment to
family and private life. The ombudsman points chattthe installation and the use of
cameras and wiretaps is the encroachment contaglitd the Charter of Fundamental
Rights and Freedoms.
The precautions which the institution accomplishaet in contradictory with

International Covenant on Civil and Political Righthere it is assessed in the Article 17
that “nobody cannot be exposed to arbitrary interiato private life and everybody has

right to be protected against this interfel&.”

% See SABATOVA, AnnaOmbudsman a lidské& prava78. My translation
10 SABATOVA, Anna.Ombudsman a lidské& prava78-179. My translation
101 5ee SABATOVA, AnnaOmbudsman a lidska praya79. My translation
102 SABATOVA, Anna.Ombudsman a lidské& prava79. My translation
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The precautions were not in complying with the dpgan Convention and their

Article 8 where it is written that “everybody hasetright on respect of its own private
life.” 12
The ombudsman based on the Convention on the Ragl€hild the Arctile 16 where
it is iniciated “no child can be exposed to arbitrenterfere to its privat life and he or she
has the right to be protected against such inesféf*
The ombudsman pointed out the contradiction betwibenbill about the educational
institution and protective education in school itasions. “The basic rights of child to be
educated have to be guaranteed in school inst&itioc sequence with Constitutional
principles and International Treaty on Human Rigirtd Fundamental Freedont§®.

The ombudsman pointed out the fact that stateoatgs could not interfere to human
rights and freedoms neither ignore this fact. Hepsuted the fact that there is not any law
the camera equipment and wiretaps are not allowethw documents. Monitoring of
people is serious interfere to the private lifer¢fiere the ombudsman supposed that these
systems could disturb the children’s psyche. Thgsbwoere already accepted to the
institution with disturb behavior why should theuggment disturb their psyche more?
They were accepted to make their behavior bettdrthis equipment does not help to
harmonic development of children personality. Meeroboys are out of the common

environment®®

10.4 The ombudsman’s conflict with the Ministry of Educdion, Youth

After receiving the report from the ombudsman alibet negative impact of the camera
equipment the Ministry of Education, Youth and S@sked the director of the educational
institution to remove the system from bedrooms. dimdudsman found out this measure
as insufficient and he insisted on removing altexysfrom the institution. The minister of

Education, Youth and Sport asked Department ofeStatl Law Academy of Science of
Czech Republitco make special judgment. The members of the Deyaant did not find

that the wiretapping of children is in the contdidin with the Constitution. The members

103 SABATOVA, Anna.Ombudsman a lidsk& prava80. My translation
104 SABATOVA, Anna.Ombudsman a lidsk& prava80. My translation
195 SABATOVA, Anna.Ombudsman a lidsk& prava80. My translation
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of Department assessed that the educational imastitis not residence therefore between
the residences and for example wiretapping the yagubway is not a difference. The
members of the Department did not find any diffeeeetween watching boys in the
bedroom and at the hall.

The minister who was previously trying to be helpin removing the camera
equipment in bedrooms at least completely changedanind after receiving the decisions
from the members of the Department. She informedaimbudsman that the equipment
will stay because she will not give the order tmoge it'®’

The ombudsman did not give up and continued thlet fior boys. He spoke to the
members of Faculty of Law in the Masaryk UniversityBrno and he lets the members to
assess this situation. It is clearly demarcatedet@rminations of the Faculty of Law that
housing in educational institution come under thagxtion No 7 Article 10 and 12 of the
Charter of Fundamental Rights and Freedoms. Moredwis housing has different
character than moving in public in station or tiangeby subway. Wirettaping at this place
could be taken as a protection against thievegpatehtial brute$®

The ombudsman was interested in opinions of pdggisi about the camera
equipment as well as in previous case with scregnesir opinion was based on fact that
the equipment does not respect the relationshipdest a pedagogue and a student because
of their no feedback. “The pedagogue sitting imfrof monitors instead of making a
discussion with teenagers does not support theeldpment to become independent but

they support a cult of immaturity and irresponsiil *°°

The Supreme State Prosecutor, Civil Associatioritferprotection of human rightSzech
Helsinki Committe and League of Human Rights imesfl to this case. Their opinions
were in complying with the ombudsman’s opinion. yheid not support such an
intervention to the private life.

Even this case was lengthy and took more thany®ars some of directors from

different educational institutions decided to remdkie equipment. The minister rejected

1% 5ee SABATOVA, AnnaOmbudsman a lidska pray480. My translation
197 5ee SABATOVA, AnnaOmbudsman a lidska praya81. My translation
198 5ee SABATOVA, AnnaOmbudsman a lidska pray482. My translation
199 SABATOVA, Anna.Ombudsman a lidské& prava82. My translation
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the ombudsman’s requirement and she did not oaeernove the equipment from all

educational institution&:°

10.5 The consenquences of solution of the ombudsman

The ombudsman used every possigion he had in his competence. The ombudsman
can use the sanction of medialization. This disptaie ended thanks to noveliazion of the

bill about educational institutions. It is possilbbeuse the camera equipment but only out
for checking the surrounding of the buildings adanr rooms where the entry of children

is not allowed. The equipment is not allowed inmsowhere boys are preséti.

10.6 The importance of this case in the point of the pr@ction of human

As it was mentioned above the dispute was longtaokl more than two years. Thanks to
medialization the ombudsman discovered the comditiceducationl institution in public.
According to the ombudsman’s opinion it is impottémcheck these institutions because
they can contravene the children’s rights. Childndmo are accepted to these eaducational
institutions are mainly from incomplete family dwetr family is nonfunctional.

This case was the first one which the ombudsmaestiyated in school facility until that
time this function had been provided by Czech SktHospection. According to the
ombudsman’s opinion Czech School Inspection manhestake as the control body. The
ombudsman’s investigation is the proof that imanaew is better than inspection. The
inspection focuses on details but does not sebrdaking rights of children.

This dispute pointed out how quickly technologyde&veloped and how it can be used in

contradictory to the law and how it interveneshe people’s privacy'?

110 5ee SABATOVA, AnnaOmbudsman a lidska pray483. My translation
111 5ee SABATOVA, AnnaOmbudsman a lidska praya83-184. My translation
1125ee SABATOVA, AnnaOmbudsman a lidska praya84-185. My translation
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CONCLUSION

The whole thesis was based on the theme “the omtnard's | started with the development
of Public Administration in the Czech Republic. ésdribed the situation during the
pevious regime and the development to the presatet s

In the theoretical part | described the ombudsnmestitution | did not forget to
emphasize the ombudsman’s force, how is the ombanlsetected, how should the
incentive look and how the ombudsman investigdtesases.

In the analysis | devoted to the three cases wthiehombudsman investigated. The
cases were hard to solve because it took long &mpatient. Even the authorties rejected
the measures which the ombudsman suggested heotlidive them up. He tried to
investigate them till the sufficient end for thesalts who submited the incentive.

The aim of the thesis was to prove that ombudss#re person who lives for his job.
Even if the case is not in his competence, andisteconsiders it to be important to solve,
he ephasizes the importance of the case and trisslte it on his own, which I finally
proved in the practical part by describing waysafing three different cases.

Even it seemed sometimes that the incentivesbailhot solved in the best was for the
clients the ombudsman tried to help by the all wags could use. He is the best

representative of people who has problems withaités.
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